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In the United States Court of Appeals 
for the District of Columbia j 

April Term, 1941 

No. 7872 —Special Calendar 

James Curtis, appellant 

v. 

Thomas M. Rives, Superintendent of the Washington 
Asylum and Jail, appellee 
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APPEAL FllOM THE DISTRICT COURT OF THE UNITED STATES b\OR 
THE DISTRICT OF COLUMBIA 


BRIEF ON BEHALF OF THE APPELLEE 
JURISDICTIONAL statement 

This is an appeal from a final order of the District Coijirt 
of the United States for the District of Columbia, discharging 
a writ of habeas corpus and dismissing the petition upon which 
the writ was issued, and remanding the appellant, petitioner 
below, to the custody of Thomas M. Rives, appellee. 

Jurisdiction of the District Court in habeas corpus proceed¬ 
ings is established under the D. C. Code (1929), tit. 24, § 20|1; 
id., tit. 18, § 57; 28 U. S. C. §§ 451, et seq; Rev. Stat., § 751. 

This Court acquires jurisdiction to review a final order jin 
a habeas corpus proceeding by virtue of the D. C. Code (1929), 
tit. 18, § 26; and 28 U. S. C., § 463b, 43 Stat. 490, 48 Stat. 
926. 

On August 12, 1940, appellant filed in the District Court, 
without prepayment of costs, a petition for writ of habeas 
corpus , alleging illegal restraint of his liberty within the Dis- 
. trict of Columbia by the appellee, the Superintendent of the 
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Washington Asylum and Jail. The appellee made return to the 
petition, and answer to the writ of habeas corpus, on August 
16, 1940. On August 19th appellant filed an amendment to 
the return and answer. The cause came on for hearing and 
on January 6, 1941, the District Court entered its order dis¬ 
charging the writ and dismissing the petition. The present 
appeal was taken from that order. 

STATEMENT OF THE CASE 

The pertinent facts are contained in a memorandum opin¬ 
ion filed by the District Court at the conclusion of the hear¬ 
ing on the petition and return thereto, which opinion is re¬ 
ported in 36 F. Supp. 408. Briefly stated, the relevant facts 
are as follows: 

Appellant was indicted in the District of Columbia on 
March 18. 1937, for the crime of robbery. He was convicted 
after a trial by jury on March 22, 1938 (Tr. 1). Upon mo¬ 
tion of the appellant, he was granted a new trial, and on 
January 18, 1939. was again found guilty as indicted. A 
motion for a new trial was denied by the trial court on Janu¬ 
ary 27, 1939. Appellant, in proper person, asked leave to file 
a further motion for a new trial which was denied on April 
19, 1939. Thereupon appellant was sentenced to imprison¬ 
ment in the penitentiary for a term of from two years and two 
months to five years, which sentence he is now serving. On 
May 19, 1940. appellant filed in the District Court a docu¬ 
ment entitled “Specification of Errors on Appeal/’ together 
with a document entitled “Notice of Appeal in Forma 
Pauperis” (Tr. 9). These documents were filed in this Court 
as No. 7418. “James Curtis, Appellant, v. United States of 
America” That appeal was dismissed on June 19, 1939, upon 
motion of the Government, because of failure of the appellant 
to file a notice of appeal within the time required (Tr. 10). 

On August 12, 1940, appellant filed in the District Court 
the petition for writ of habeas corpus, herein involved, in 
which he alleged illegal restraint of his liberty by the appellee 
on the grounds that (1) he was not confronted at the criminal 
trial with the witnesses against him, in that certain persons, 
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namely, Nathan Reiskin, proprietor of the store robbed; 
Vincent Curley, a clerk in that store who was robbed of a 
billfold containing $2.00; Blanche Greene and George i F. 
Green, customers at the time—all of whom were known ajnd 
available to the police and who were personally presents at 
the time of the alleged robbery—were not called to testify; 
and (2) he was denied the right to have compulsory process 
for obtaining witnesses on his behalf (Tr. 1). The return ajnd 
answer to the petition, filed by the appellee on August 16, 
1940. set forth the facts substantially as related above, a^id 
denied that the police withheld certain witnesses from tesjti- 
fying at the criminal trial; that the police incidental bearing 
the names of the several witnesses referred to in the petition 
for writ of habeas corpus was not only known to the attorney 
for appellant at the time of his trial but that the original 
incidental itself was in the possession of that attorney; apd 
that appellant was not denied the right to compulsory proc¬ 
ess but, on the contrary, all the persons for whom subpoenjas 
were issued were interviewed personally by appellant’s counsel 
prior to the criminal trial (Tr. 9). On August 19, 194)0, 
appellee filed an amendment to his return and answer (Tjr. 
12), alleging that the several persons who were present at tlfe 
time of the robbery, but who were not called on behaff 
of the Government, would not have been able to have testi¬ 
fied whether Curtis was or was not the person who robbefl 
the store on the night in question. At the hearing on the 
petition and amended return and answer thereto, held on 
November 29, 1940, there was introduced in evidence thje 
transcript of the proceedings at the trial in Criminal Case 
No. 59,347, wherein appellant was convicted, which transcript 
was made a part of the original record filed in this Court. 
As is apparent from those portions of that transcript which 
are set out in the appendix to this brief, appellant was posi¬ 
tively and unequivocally identified at the criminal trial b^ 
two eye-witness victims, namely, James Bowyer and Jesse G. 
Abrams, as one of the two men who perpetrated the robbery 
in question. (Appellee’s App. 43, 50.) Moreover, it is clear 
therefrom that counsel for the appellant had available to hint 
during the criminal trial the police incidental which contained 
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the names and addresses of the witnesses whom appellant 
now contends should have been called by the Government 
(Appellee’s App. 53). 

Called as witnesses at the hearing on the petition in the 
present ease were the two identifying witnesses at the criminal 
trial and the other persons named in the police incidental 
as having been present at the time of the robbery. Bowyer 
and Abrams again identified Curtis, with absolute certainty, 
as the man who robbed them (Appellee’s App. 34. 41). 

Abrams further testified that Nathan Reiskin, the pro¬ 
prietor of the store robbed, and one of the persons absent 
at the criminal trial, was not present at the time of the crime 
or immediately thereafter (Appellee’s App. 34). 

George Frederick Green testified that he was present in 
the drug store when it was robbed but did not see the men 
who committed the robbery; that he was made to get into 
a corner when the robbers came in; that he “couldn’t get a 
good look at them”; and that although he was aware that 
one of the two men was tall, he would not know either of 
them if he saw them again (Appellee's App. 29). 

Blanche P. Greene, the other customer present during the 
robbery, stated that she came into the store while the robbery 
was in progress; that a short man put a gun in her side and 
told her to go to the back of the store; that she did not see 
the other man. who—according to Abrams and Bowyer—was 
the appellant; and that she could not recognize either of 
the persons who committed the crime (Appellee's App. 32). 

The testimony of Vincent J. Curley (Appellee's App. 23) 
was to the effect that he was a clerk in the drug store at the 
time of the robbery; that he had opportunity to observe both 
men who committed the crime; that one was tall and one 
was short; that upon being shown several photographs shortly 
after the robbery he did not identify that of Curtis, the appel¬ 
lant, as one of the men who robbed him, although someone 
else did; that at a line-up in Baltimore, Maryland, he recog¬ 
nized Curtis by the picture that had been shown to him but 
that he did not “believe” that he was the man involved, 
although he could not say definitely that he was not. He 
further testified in response to the question asked him by ap- 


5 


i 


pellant’s counsel: “You knew then that he was not the mjan, 
didn’t you?”: “I don’t remember whether I definitely staged 
he was not, but I don’t believe he was.” (Appellee’s App. 2b.) 
Curley further stated that the statement w’hich he was making 
at the habeas corpus hearing was substantially the samei as 
that contained in a written statement he had made on July 
9, 1940 (Appellee’s App. 27). The latter statement, wiith 
respect to Curtis, was as follows: 

Several weeks later I visited the Baltimore jail, j at 
which time I viewed a line-up of four or five men. j At 
that time a man, later identified to me as James Curtis, 
was in the line-up. At that time when I viewed the liiie- 
up I felt as though the man I later learned was Janjies 
Curtis, who was in the line-up, was not the taller of the 
two men who engaged in the hold-up at 87 Florida Ave¬ 
nue, referred to above. I cannot say positively whether 
he was or was not the taller of the two men. Deep dolvn 
in my heart I do not believe that it w'as the man, a^id 
I did not believe it at the time, but I had to allow myself 
a certain leeway for my own weaknesses, as far as re¬ 
membering is concerned, in my excitement, and, there¬ 
fore, I did not want to be positive either way. I fc^el 
now that if I saw the taller of the two men that en¬ 
gaged in the robbery that I would recognize him; bjat 
until such a time as I w*ould see that man and positively 
put myself at ease that he was the hold-up man I woujld 
not say positively that the one known to me as James 
Curtis was not the man (Appellee’s App. 27). 

With respect to the question of whether appellant was 
denied the right to have compulsory process in his favor, tbe 
evidence shows as follows: The attorney who defended ap¬ 
pellant at the criminal trial testified that “those witnesses 
who had been subpoenaed from Baltimore at my request were 
here. I talked to them and they told me that their testimony 
w'ould be very unfavorable to Curtis, and then, acting on what 
I thought was best for my client, I told them to go bacik 
to Baltimore because I was afraid, maybe, if they staydd 
here the Government would use them and they would fcje 
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unfavorable to the defendant. They thereafter left. When 
they left it was at my request because I thought I was 
acting in the best interests of the defendant” (Appellee’s 
App. 37). Appellant did not call any of these witnesses at 
the hearing in the present proceedings. No evidence was ad¬ 
duced to establish that their testimony, if available, would 
have been material or pertinent to appellant’s defense. 

From the pleadings and evidence, the substance of which 
is related above, the lower court found that the defendant had 
not been deprived of any constitutional right and that the 
Government was not guilty of concealing evidence favorable 
to the appellant. It, accordingly, discharged the writ and 
dismissed the petition upon which it was issued (Tr. 140). 
This appeal thereupon was taken from that order (Tr. 141). 

ISSUES INVOLVED 

It is respectfully submitted that the issues involved on 
this appeal are as follows: 

1. Whether appellant was denied the constitutional right 
to be confronted with the witnesses against him. 

2. "Whether appellant was denied the constitutional right 
to have compulsory process for obtaining witnesses in his 
favor. 

3. Whether appellant may now urge, as a ground for re¬ 
lease, the contention that he was denied the right to assist¬ 
ance of counsel in perfecting an appeal from the judgment of 
conviction entered in the criminal proceedings. 

CONSTITUTIONAL PROVISIONS INVOLVED 

Amendment VI: 

In all criminal prosecutions, the accused shall enjoy 
the right to a speedy and public trial, by an impartial 
jury of the State and district wherein the crime shall 
have been committed, which district shall have been 
previously ascertained by law, and to be informed of 
the nature and cause of the accusation; to be con¬ 
fronted with the witnesses against him; to have com¬ 
pulsory process for obtaining witnesses in his favor, 
and to have the Assistance of Counsel for his defence. 



StnmttARY OF ARGUMENT 


I. The appellant’s contention that he was denied the 
right to be confronted with the witnesses against him is 
not sustained by the evidence. The purpose and funclion 
of the right of confrontation are to secure to the accused 
the opportunity to meet the witnesses against him facej to 
face and to cross-examine them. This opportunity was af¬ 
forded the appellant to the fullest extent. 

The constitutional right of confrontation does not require 
the Government to place upon the witness stand every witrjess 
that may be known to it, however slight his knowledge of the 
facts might be. The failure to call witnesses whose testimony 
would be either vague and inconclusive or merely corrobora¬ 
tive does not constitute suppression of evidence. Jordon v. 
Bondy, 72 App. D. C. 360, 365, 114 F. (2d) 599, 604. ^he 
testimony of the eye-witnesses to the robbery who were not 
called in the present case would have been vague and indefi¬ 
nite with respect to the question of the identity of the person 
committing the robbery, of which the appellant was convicted. 
Moreover, appellant was fully apprised of the identity ajnd 
whereabouts of all the witnesses to the robbery. He had the 
right, which he did not exercise, of calling those witnesses jin 
his own behalf. Consequently, it cannot now be urged that the 
Government concealed or suppressed their testimony. 

II. The contention that the appellant was denied the right 
to have compulsory process for obtaining witnesses in ljiis 
favor is likewise without merit. The uncontradicted testi¬ 
mony is to the effect that the witnesses desired by the appel¬ 
lant for his defense were subpoenaed and were in court at the 
time of the trial, but were excused by appellant’s counsel bje- 
cause their testimony would have been unfavorable to the ap¬ 
pellant. Having exercised the right to subpoena witnesses jat 
the expense of the Government, appellant cannot now coip- 
plain that he was denied that right. Moreover, an applica¬ 
tion for subpoenaing of witnesses is addressed to the sound 
discretion of the trial court, and the denial of such an appli¬ 
cation cannot be challenged even on direct review. Conse¬ 
quently, the alleged denial of the right presents no ground for 
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release, in any event. See Goldsby v. United States, 160 U. 
S. 70, 60 S. Ct. 216, 40 L. ed. 343. 

III. The contention that appellant was denied the right to 
assistance of counsel in perfecting an appeal from the judg¬ 
ment of conviction w*as not raised in the court below, and 
therefore cannot be considered by this Court on appeal. 

ARGUMENT I 

Appellant was not denied his constitutional right to be con¬ 
fronted with the witnesses against him 

The principal contention urged by the appellant on this 
appeal is that he was denied the right granted him by the 
Constitution to be confronted with the witnesses against him. 
Specifically, it is urged that he is entitled to release because 
Nathan Reiskin, the proprietor of the store robbed, Vincent 
Curley, a clerk employed by Reiskin, and Blanche Greene and 
George F. Green, customers in the store at the time of the 
robbery, were not called by the Government at the criminal 
trial. But, as is clearly apparent from the record in this pro¬ 
ceeding, as well as from the record in the criminal trial, the 
testimony of these persons would have been vague and incon¬ 
clusive, particularly with respect to matters otherwise fully 
proven. Consequently, the failure to call them constituted 
neither suppression of evidence nor a violation of the Sixth 
Amendment. 

Although the Sixth Amendment to the Constitution guar¬ 
antees to an accused the right to be confronted wdth the wit¬ 
nesses against him, the purpose and function of that right 
are to secure to the accused the opportunity of cross-examina¬ 
tion and of observing the demeanor and conduct of those who 
testify against him. Snyder v. Massachusetts, 291 U. S. 97, 
107; Mattox v. United States, 156 U. S. 237, 242, 15 S. Ct. 
337,49 L. ed. 409; 5 Wigmore, Evidence (3d ed., 1940), § 1395. 
The substance of the guaranty is “to secure the accused in the 
right to be tried, so far as facts provable by witnesses are 
concerned, by only such witnesses as meet him face to face 
at the trial, who give their testimony in his presence, and give 
to the accused an opportunity of cross-examination.” Dow - 
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dell v. United States, 221 U. S. 325, 329-330, 31 S. Ct. 590, 55 
L. ed. 753. The right was a common law right having recog¬ 
nized exceptions. Salinger v. United States, 272 U. S. 542, 
54S, 47 S. Ct. 173, 71 L. ed. 398. The protection of the ri^ht 
does not require the Government to place upon the witness 
stand any or every person who may have some knowledge 
of the crime which is the subject of the trial. In this respect 
it is well settled that the Government may prosecute a dtse 
in such manner as it may consider expedient and wise. It| is 
under no obligation to call any particular witnesses or produce 
all evidence which it may have in its possession. As was sbid 
in Williams v. United States, 57 App. D. C. 253, 20 F. (2(d) 
269: 

In the ordinary criminal trial, the district attorney 
is entitled to pursue and elaborate his theory of tjhe 
case, and to exercise his own judgment as to the wit¬ 
nesses to be called. In determining what testimony 
shall be adduced, his judgment is not to be challenged 
or interfered with, so long as the rules of evidence ahd 
procedure are complied with, and there is nothing jin 
either which required the district attorney in the pres¬ 
ent case to call a particular witness to testify merely 
because his name w’as indorsed upon the indictment^ 

This principle was restated and reaffirmed recently by this 
Court in the case of Jordon v. Bondy, 72 App. D. C. 360, 365, 
114 F. (2d) 599, 604. See, also, Sanford v. United States, (69 
App. D. C. 46, 98 F. (2d) 325; Love v. United States, 74 F. 
(2d) 988 (C. C. A. 9); Aycock v. United States, 62 F. (2d) 
612 (C. C. A. 9). 

There is no contention that the appellant or his counsel were 
absent at the criminal trial when the witnesses for the Gov¬ 
ernment were called to testify. That they were confronted by 
those witnesses is not disputed. It follows, therefore, that the 
appellant was afforded an opportunity to cross-examine tbe 
witnesses—which opportunity was availed of to the fullest 
extent—and of observing their demeanor and conduct on tbe 
witness stand. Hence the right of confrontation was not vio¬ 
lated. As Mr. Justice Rutledge said in the Jordon Case, supia, 
“The Constitution literally requires only that the accused ‘|De 
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confronted with the witnesses against him,’ and that mandate 
was complied with literally at the trial.” 

Moreover, even if the Sixth Amendment—or due process of 
law under the Fifth Amendment—enjoins the Government 
from concealing witnesses whose presence may be favorable to 
the defendant in a criminal case, there was no suppression or 
concealment in the present case which would require appel¬ 
lant’s release on habeas corpus. It may be conceded, for pur¬ 
poses of this appeal, that a duty rests upon the prosecutor to 
inform the defense of any witness favorable to the defendant. 
Compare Mooney v. Holohan, 294 U. S. 103, 55 S. Ct. 340, 79 
L. ed. 791. But under no circumstances is there a duty to 
bring forth witnesses whose testimony would be merely cumu¬ 
lative. corroborative, vague, or uncertain, particularly where 
such witnesses are known and available to the defense. The 
applicable rule in this respect was well stated by this Court 
in the Jordon Case, supra, as follows: 

But if the spirit [of the Sixth Amendment] requires 
the letter to be construed more broadly, so as to require 
the prosecutor to disclose, in order not to conceal, evi¬ 
dence which comes to his knowledge prior to the trial 
and vitally affects the question of guilt or innocence, 
whether to the court or to the accused or his counsel, 
there is no violation of either letter or spirit when he 
merely fails to disclose evidence of which he has no 
knowledge or fails simply to use or disclose evidence 
which is only vague, inconclusive, and cumulative, as 
was that in question here. It has been held repeatedly 
that the prosecution is under no obligation to call all 
witnesses subpoenaed by the Government, and we now 
hold that it is no sufficient ground for release by habeas 
corpus from punishment lawfully imposed that the 
prosecution either does not discover or does not use as 
witnesses or disclose the names of persons whose testi¬ 
mony can be only cumulatively corroborative of facts 
fully proven by other witnesses or evidence. 

In Cum?nings v. United States, 15 F. (2d) 168 (C. C. A. 9), 
the court, in passing upon the propriety of an instruction, 
stated: 
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We know of no rule of law “that it is incumbent upon 
a party to a lawsuit to produce all witnesses cognizjant 
with the facts.” Such a rule would impose upon a party 
the burden and expense of producing cumulative testi¬ 
mony. and of every witness, however slight his knowl¬ 
edge of the facts might be. 

An examination of the record in this case shows that jthe 
four persons who were not called by the Government could 
not have testified to any fact material to the case, and that tljieir 
testimony would have been vague and inconclusive with;re¬ 
spect to facts fully proven by other witnesses. 

Thus, Nathan Reiskin, the proprietor of the store, one of |the 
victims of the robbery, would have been unable to testify to 
any fact pertaining to the robbery, for he was not present at 
the time. That he was the victim of the crime is in itself 
immaterial. Aycock v. United States, 62 F. (2d) 612 (C. C.! A. 
9). See Love v. United States , 74 F. (2d) OSS (C. C. A. b). 

Vincent Curley, the clerk in the store and also a victim of the 
crime, when questioned, could not state with certainty that 
the appellant was or was not the person who committed fee 
robbery. His testimony at the hearing on the petition for 
habeas corpus was merely that he had an opportunity to Ob¬ 
serve the two men who committed the crime; that one was fell 
and the other was short; that he was unable to identify a phono¬ 
graph of appellant shown to him shortly after the robbery; feat 
at a line-up in Baltimore, Maryland, he recognized the appel¬ 
lant by the picture that had been shown to him but that he djid 
not “believe” that he was the man involved although he coujld 
not say definitely that he was not (Appellee’s App. 23-26). 
With respect to the identification of appellant in Baltimore, 
Curley testified that a statement which he had made to fee 
police on July 9, 1940, was correct. That statement was in 
part as follows: 

At that time when I viewed the line-up I felt as though 
the man I later learned was James Curtis, who was in fee 
line-up, was not the taller of the two men who engaged 
in the hold-up at 87 Florida Avenue, referred to abov0. 
I cannot say positively whether he was or was not fee 
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taller of the two men. Deep down in my heart I do not 
believe that it was the man, and I did not believe it at 
the time, but I had to allow myself a certain leeway for 
my own weaknesses, as far as remembering is concerned, 
in my excitement, and therefore I did not want to be 
positive either way. I feel now that if I saw the taller 
of the two men that engaged in the robbery that I would 
recognize him; but until such a time as I would see that 
man and positively put myself at ease that he was the 
hold-up man I would not say positively that the one 
known to me as James Curtis was not the man (Ap¬ 
pellee’s App. 27). 

Curley’s testimony, therefore, was too vague to be of value 
either to the Government or to the appellant. The prosecu¬ 
tor is under no obligation to produce as a witness every 
person who visits a police station to look at the defendant for 
purposes of possible identification. State v. DeCesare, 12 A. 
(2d) 727 (R. I.). 

Blanche P. Greene, one of the customers present in the 
store during the robbery, could have testified only that she 
came into the store while the robbery was in progress; that 
she saw but one of the robbers—a short man; and that she 
could not recognize either of the robbers if she saw them 
(Appellee’s App. 32). 

George Frederick Green, the other customer in the store 
at the time, did not see the robbers; and although he was 
aware that one of them was tall, he “couldn’t get a good look 
at them’’ and. consequently, would not know either of them if 
he saw them again (Appellee’s App. 29). 

On the other hand, Jesse G. Abrams, the pharmacist in 
charge of the drug store, and James Bowyer, another cus¬ 
tomer, were positive in their identification of the appellant 
as one of the robbers, not only at the criminal trial, but also 
at the hearing in the court below. Thus, Abrams testified at 
the criminal trial (Appellee’s App. 47) as follows: 

Q. Did Mr. Curtis have any mask or anything on 
his face when he came in? 

A. There was no cover on his face at all. 
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Q. Were you able to get a good look at him during 
the time? 

A. I got a very good look at him. 

Q. Approximately how long was he in there, would 
you say? 

A. He was in the store for about four or five minuses. 

Q. Are you positive that Mr. Curtis here is the nian 
that held you up and did the things you said? 

A. I am positive that he is the man. 


And at the hearing in the court below (Appellee’s App. ,*55) 
he reiterated this testimony as follows: 


Q. Did there come a time when you identified a nian 
who had participated as one of the hold-up men in t^at 
case? 

A. Yes. 

Q. And whom did you identify? 

A. I identified that man right there [indicating], 

Q. Who is that man? 

A. Mr. Curtis. 

Q. Do you identify him today as being one of jhe 
two men? 

A. I do. 

Q. Are you absolutely positive that he was the man? 

A. I am. 

Q. And you have so testified a number of times; is 
that correct? 

A. I did. 

Q. Have you always been absolutely positive that he 
was one of the men? 

A. Yes; I have. 

j 

James Bowyer testified at the criminal trial (Appellee’s 
App. 52) as follows: 

Q. Did you get a good look at the defendant, Janies 
Curtis? 

A. I did. 

Q. How long were you able to get a look at him? 

A. About three or four minutes. 


I 

i 
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Q. Was the light good or bad? 

A. It was well lighted, the store was well lighted. 

Q. Are you absolutely positive that this defendant 
is the man whom you referred to in your statement as 
James Curtis? 

A. I am, positively. 

And his testimony in the court below on the petition for 
habeas corpus was identical (Appellee’s App. 41). 

The evidence set forth above shows conclusively that the 
testimony of the eye witnesses to the robbery who were not 
called would have shed no light upon the question of the guilt 
or innocence of the appellant. Their testimony would have 
been, at best, vague and indefinite, and in no way contradic¬ 
tory of the testimony of the witnesses called by the Govern¬ 
ment. The latter established beyond a reasonable doubt that 
the appellant was the man who committed the robbery in 
question. The trial court, therefore, properly found that 
there was no concealment or suppression of evidence at the 
appellant’s criminal trial, and its action in this respect should 
be sustained. Jordon v. Bondy, 72 App. D. C. 360, 114 F. 
(2d) 599, 604. As was said by the Supreme Court of Illinois 
in People v. Karatz, 365 Ill. 255, 5 N. E. (2d) 842, the mere 
fact that the prosecutor did not call certain witnesses does 
not require the conclusion, urged by the appellant, that he is 
guilty of suppressing evidence. See Ware v. People, 76 Colo. 
38, 230 P. 123, 124. 

Moreover, appellant’s contention that the Government sup¬ 
pressed evidence is further refuted by the fact that the contents 
of the police incidental, which included the names and ad¬ 
dresses of all witnesses present in the store at the time of the 
robbery, including those who were not called by the Govern¬ 
ment, was known to the appellant or his counsel. In fact, the 
incidental was subpoenaed by the appellant at the trial, and 
was produced by the Police Department in court. The attor¬ 
ney who represented appellant in the criminal trial testified in 
the court below, at the hearing on the petition, that he knew 
of the availability of the persons named; that he talked them 
over with the appellant; and that, if he did not summons them 
as witnesses, it was because he did not think their testimony 
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would be helpful to the appellant (Appellee’s App. 40). He 
testified further that, in his argument to the jury, the absence 
of these witnesses was commented upon adversely (Appellee’s 
App. 40, 55). Under these circumstances, it would be para¬ 
doxical to release the appellant because the Government did 
not call these persons to the witness stand. Certainly, the 
Government cannot be criticized or censured for failure to call 
persons whose identity and whereabouts are fully known to ihe 
defendant, even when the testimony of such persons would!be 
favorable to him. In such a case, the law provides a defendant, 
through the power of subpoena, adequate machinery for en¬ 
forcing their appearance at the trial. This was not availed 
of by the appellant. But in any event, the witnesses i^ot 
called in the present case were not material, and their absence 
was not prejudicial to the defense. 

11 | 

Appellant was not denied the constitutional right to have 
compulsory process for obtaining witnesses in his favor | 

It is further contended by the appellant that his constitu¬ 
tional right to have compulsory process for obtaining witnesses 
in his favor, guaranteed to him by the Sixth Amendment, Wjas 
violated; hence his conviction and sentence are void and he is 
entitled to release. The contention, however, lacks merit, both 
in fact and in law. 

The record of the proceedings in the court below clearly es¬ 
tablishes, contrary to the charge made by appellant, that ijie 
was afforded every assistance in obtaining witnesses in his be¬ 
half. Testimony of the appellant’s attorney at the criminal 
trial shows as follows: 

Mr. Curtis told me that there would be certain wit¬ 
nesses in Baltimore who could prove that he was some¬ 
where else on the night in question. 

I think there were four or five in number. One I 
think was Dr. O’Brien, and there was a Miss Archer. I 
think there were one or two others—also a taxi drived 

I prepared a summons in accordance with the D. <J. 
Code whereby the defendant has that right, to certifjy 

3251G0—tl-3 
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to the Court under oath that for lack of funds and to 
bring these witnesses here at its own expense. 

That affidavit was filed. Mr. Jackson interposed 
no objection. Judge Laws signed the order, and the 
witnesses were summoned, and we had planned for a 
trial in September. We set a date (Appellee’s App. 
36). 

These witnesses, who were subpoenaed from Baltimore at 
the expense of the Government, were present in court when 
the case came on for trial; but, upon being interviewed by 
appellant’s attorney, were not called to testify. In this 
respect the record in the present case is illuminating. Thus, 
the appellant’s attorney testified: 

I talked to them and they told me that their testi- 
money would be very unfavorable to Curtis, and then, 
acting on what I thought was best for my client, I 
told them to go back to Baltimore because I was 
afraid, maybe, if they stayed here the Government 
would use them and they would be unfavorable to the 
defendant. 

They thereafter left. When they left it was at my 
request because I thought I was acting in the best 
interests of the defendant (Appellee’s App. 37). 

This testimony is uncontradicted, and is sufficient to dis¬ 
pose of appellant’s contention. Certainly, the fact that 
witnesses, after having been duly subpoenaed, are not used 
at the trial by the defense, cannot operate as a denial of 
the right to have compulsory process. On the contrary, the 
mere fact that such witnesses were present in the courtroom 
is conclusive that the right had been granted and exercised. 
W’hy the witnesses summoned on behalf of the appellant were 
not produced on the witness stand is a question which is not 
material to the present inquiry, and requires no discussion. 
The appellant, having failed to sustain the burden of estab¬ 
lishing that a constitutional right was invaded, was prop¬ 
erly denied release. Zahn v. Hudspeth, 102 F. (2d) 759 
(C. C. A. 10). 
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Furthermore, even assuming that a showing had been hiade 
that compulsory process at the expense of the Government 
had been denied the appellant in the present case, that alone 
affords no ground for release on habeas corpus. In the District 
of Columbia, the procedure for obtaining witnesses in criminal 
trials without payment of costs is provided by Section 368 
of Title 6, D. C. Code (1929), the text of which is sejb out 
in the margin. 1 This section is substantially the sanjie as 
Section 878, Rev. Stat., 28 U. S. C. 656, applicable to federal 
district courts generally. In construing and applying the lat¬ 
ter statute, the Supreme Court of the United States hasj held 
that an application for subpoenaing of witnesses on behalf 
of the defense at the expense of the United States is ad¬ 
dressed to the sound discretion of the trial court, and the 
denial of such an application cannot be challenged, even on 
direct appeal. 

Goldsby v. United States, 160 U. S. 70, 60 S. Ct. 216, 
40 L. ed. 343; 

Crumpton v. United States, 138 U. S. 361, 365, 11 £j. Ct. 
355, 34 L. ed. 958. I 

See: Austin v. United States, 19 F. (2d) 127 (C. C. A. 
9), cert, denied, 27b U. S. 523; 

Gibson v. United States, 53 F. (2d) 721 (C. C. Ai. 8), 
cert, denied, 285 U. S. 557. j 

The rule is well stated by the Supreme Court in the Goldsby 
Case as follows: 


There was likewise no error in the action of the cburt 
in relation to the various requests to summon witnesses 
at government expense; on the contrary, the fullest 
latitude was allowed the accused. Were it otherwise, 


The statute provides: “In an,- criminal jnstk ,. trvl 

m.ij all,." Mich number of witnesses on behalf of the defendant asInt-Vv 

i I T b 7'T SSnr5 '' ,h ' - £res of such witnesses to he , M hl in the lame 
ei :ls the lees of the witnesses for the Government • Prori<h><i Ti. - 
nmktti epnllention under oath More the trttt,. or! In 
<f manifest necessity, during tiic trial, setting forth that lie w „ t '' 
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the right to summon witnesses at the expense of the 
government is by the statute (Rev. Stat. § 858) left 
to the discretion of the trial court, and the exercise of 
such discretion is not reviewable here. 

Moreover, it is significant that, although it is urged by the 
appellant that the witnesses who did not testify would have 
established an impregnable alibi, not a single one of those 
witnesses was present at the hearing on the petition to support 
this assertion. As the record in this case will show, the hear¬ 
ing was continued several times over a period of approximately 
three months at the request of the appellant (Tr. 134), dur¬ 
ing all of which time the processes of the District Court were 
available to the appellant to summon these witnesses, at 
Government expense. As was said by the trial court in its 
opinion, 36 F. Supp. 408: “Not one of these witnesses appeared 
at the hearing in these proceedings; nor was any evidence, 
other than certain statements of the petitioner, produced 
which would show that, if they had been present and testi¬ 
fied in the trial of the petitioner, his presence elsewhere than 
at the place of the commission of the crime would have been 
established by them.” 

It is suggested by the appellant, in his brief, that the reason 
why the witnesses summoned on his behalf were not produced 
on the witness stand was the inexperience or negligence of 
the attorney who then represented him. But the right to 
have compulsory process must not be confused with the right 
to be represented by competent counsel. That the former 
right was granted the appellant is readily apparent from those 
portions of the record set forth above. No contention was ad¬ 
vanced in the pleadings or at the hearing in the court below 
that the appellant’s conviction was void because he lacked 
competent counsel at the criminal trial. Consequently, that 
question is not open for consideration on appeal. Crockett 
v. Johnston, 109 F. (2d) 444 (C. C. A. 9), cert, denied, 310 
U. S. 620; Dea Hong v. Nagle, 300 Fed. 727 (C. C. A. 9). 
Nor could such a contention be sustained, if it had been made. 
An examination of the record in the court below* and the 
transcript of the evidence of the criminal trial is sufficient to 


I 


19 

I 

! 

establish its utter futility. There is nothing contained therein 
upon which a charge of incompetence or negligence can be 
predicated. In this respect it should be noted that fhe at¬ 
torney who represented the appellant was of his own: selec¬ 
tion (Tr. 119). 

Thus, even if the appellant’s contention that he wjas de¬ 
nied his day in court because he was represented by incom¬ 
petent or negligent counsel had been properly raised \>y the 
pleadings in the court below, he has not, in fact, sustained 
the burden of proving that contention. See Bostic v. Rives, 
71 App. D. C. 2, 107 F. (2d) 649, 652; Zahn v. Hudspetfi, 102 
F. (2d) 759, 762 (C. C. A. 10). On collateral attack a judg¬ 
ment of conviction carries with it a presumption of regular¬ 
ity and may not be lightly set aside. Johnson v. Zerbsf., 304 
U. S. 45S, 58 S. Ct. 1019, 82 L. ed. 1461. The burden is upon 
the petitioner to convince the court by a preponderance of 
the evidence that he has been denied his constitutional i right 
to have the assistance of counsel for his defense. Appellant 
has fallen far short of this accomplishment. i 

111 | 

The question of whether the appellant was denied the tight 
to assistance of counsel in perfecting an appeal froih the 
judgment of conviction is not properly before this (£ourt 

I 

It is urged on this appeal for the first time that the appellant 
was denied his right to assistance of counsel because hej was 
not aided in that respect in perfecting an appeal from the judg¬ 
ment of conviction. But this contention, like the contention 
last made with regard to the incompetence and negligence of 
his attorney in excusing witnesses duly subpoenaed on hi^ be¬ 
half, was not alleged as a ground for release in the petitioii for 
habeas corpus. It is advanced for the first time on appeal in 
this Court. Consequently, the question is not properly before 
the Court. Crockett v. Johnston, 109 F. (2d) 444 (C. C. Ai 9), 
cert, denied, 310 U. S. 626; Dea Hong v. Nagle, 300 ^ed. 
727 (C. C. A. 9). 


I 
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CONCLUSION 

It is respectfully submitted that under no circumstances can 
it be held that the lower court erred in dismissing appellant’s 
petition for judicial relief. The evidence as well as the alle¬ 
gations of the petition itself fail to sustain the contentions 
advanced on appeal. The order of the court below, being 
proper, should therefore be affirmed. 

Edward M. Curran. 

United States Attorney, 
Charles B. Murray, 

Assistant United States Attorney, 
Bernard Margolius. 

Assistant United States Attorney, 

Attorneys for Appellee. 

June 1941. 
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APPENDIX 

i 

[1] IN THE DISTRICT COURT OF THE UNITED 
STATES FOR THE DISTRICT OF COLUMBIA 

Habeas Corpus, No. 2092 

I 

IN THE MATTER OF JAMES CURTIS | 

Petition for a writ of habeas corpus 

\ 

The petition for a writ of habeas corpus filed by J^mes 
Curtis respectfully shows to the Court the following: 

1. That he is a citizen of the United States, a resident of 

the City of Baltimore, State of Maryland, and is at the present 
time unlawfully confined in the District Jail of the District of 
Columbia. ! 

2. He was indicted in the District Court of the United 

States for the District of Columbia on March 18, 1937, for', the 
crime of robbery; was convicted on March 22, 1938, an4 on 
April 19, 1939, was sentenced to serve a term of from two 
years and two months to five years. 1 

Petitioner having been advised by counsel believes h n d 
accordingly avers that his detention is illegal and contra¬ 
venes the Sixth Amendment of the Constitution of ^he 
United States for the following reasons: i 

(a) That he was not confronted with the witnesses agaihst 
him—Nathan Reiskin, proprietor of the drug store alleged! to 
have been robbed, who reported the robbery; Vincent Curley, 
a clerk in said store “robbed of a black billfold containing 
$2,” according to the police “incidental/’ who has signed ^n 
affidavit after more than three years that to the best of his 
recollection the petitioner James Curtis is not the man who 
committed the robbery in question; Blanche Greene, 1810 
Rosedale St. NE., and George F. Greene—although they wejre 
each named as “witnesses” in the police report and were 

325160—11-1 I 
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known and available to the police then as they are known 
and available to attorney for petitioner now. 

2 Petitioner therefore respectfully urges that the police 

deliberately withheld from testifying those persons per¬ 
sonally present at the alleged robbery, named and recorded 
by the police themselves in their own police “incidental” as 
“witnesses” because they well knew—then as now—that those 
persons could not and would not identify the petitioner as 
having participated in the alleged robbery of a drug store 
at 87 Florida Avenue NW., on the night of January 6, 1937. 

Petitioner on this point further respectfully submits that 
the refusal of the Honorable Justice to permit introduction 
of police report substantially effected his trial, for otherwise 
the disparity between the description in the police “incidental” 
with that of the petitioner then on trial would alone neces¬ 
sarily create a reasonable doubt. 

(b) Denial of the right to have compulsory process for 
obtaining witnesses in his favor. 

Petitioner avers that, although at his request subpoenas were 
issued to five witnesses who would have testified, if called, that 
petitioner was in another city at the time of the alleged rob¬ 
bery, none of such subpoenas was ever served, although each of 
said witnesses was at his proper place of residence or employ¬ 
ment as specified in defendant’s application for subpoenas and 
available for service. 

Wherefore Petitioner prays that a writ of habeas corpus 
issue directed to Thomas M. Rives, Superintendent of the 
Washington Jail and Asylum commanding him to produce the 
body of your petitioner before this Court on a day and at an 
hour named in said writ and show cause if any he has why your 
petitioner should not be discharged from his illegal custody. 

(Signed) James Curtis. 

James Curtis. 

Subscribed and sworn to before me this — day of July 1940. 

[seal] (Signed) Richard H. Woodward, 

Notary Public, D. C. 

Let this petition be filed without the prepayment of costs. 

(Signed) Jas. W. Morris, Justice. 
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Transcript of Testimony at Hearing on Petition for Habeas 

Corpus 

15 IN THE DISTRICT COURT OF THE UNITED 
STATES FOR THE DISTRICT OF COLUMBIA 

Habeas Corpus No. 2092 

IN THE MATTER OF JAMES CURTIS 

| 

j 

Washington, D. C., Friday, November 29,19\0. 
The above-entitled cause came on for hearing before Asso¬ 
ciate Justice James W. Morris, in Criminal Division No. 2, at 
3: 30 o’clock p. m. 

***** 

43 V incent J. Curley 

l 

was called as a witness on behalf of the defendant [Curtis] 
and, being first duly sworn, was examined and testified as 
follows: 

DIRECT EXAMINATION 

By Mr. Mullen: j 

Q. Your full name is Vincent J. Curley? 

A. Yes. 

Q. You were employed, were you not, at 87 Florida Avenue 
on the night of January 6, 1937? 

A. I was. 

Q. In that store? 

A. Yes. 

Q. And sometime that night there was a hold-up in j;hat 
store? 

A. That is right. 

Q. How many men were engaged in the hold-up? 

A. Two. 

Q. What was their relative height? 

A. One was tall and one was short. 

Mr. Mullen (addressing the defendant). Will you st^nd 
up? 

(The defendant stood as requested.) 
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By Mr. Mullen : 

Q. You would say he is a tall man, would you not? 

A. Yes; I would. 

Mr. Mullen (addressing the defendant) Sit down, please. 
(The defendant resumed his seat.) 

By Mr. Mullen: 

Q. I understood that a gun was placed in your side. 

44 Didn’t you so tell me? 

A. Yes—it was pointed at me. 

Q. It was not placed in your side? I am in error, am I? 

A. I can’t remember now. 

Q. This was last June. I am not asking you to remember 
January 6, 1937, but in June of this year didn’t you tell me 
that the gun was placed in your side? 

A. I believe it eventually was. 

Q. Didn’t you also tell me that you would never forget 
the man who placed that gun in your side, that if you saw 
him you would know him? 

A. That is my belief, but not having this experience I 
cannot say. But that is my belief. 

Q. But, if you please, didn’t you also tell me that no matter 
where you might see the man that held you up, you would 
recognize him? 

A. That is the way I feel. 

Q. Will you come down here, please, and will you stand 
up. Mr. Curtis? 

(The witness left the stand and stood before the defendant.) 
Is that the man who held you up? 

A. I have seen this gentleman before, over in Baltimore. 

Q. That is not the question I asked you. 

A. I don’t believe so. 

Q. You know he is not the man; upon your oath you know 
he is not- 

Mr. Jackson. I object to the argumentative char- 

45 acter of the question. 

The Court. Come on back to the stand. 

(The witness resumed the stand.) 

Mr. Jackson. You are putting words into the mouth of the 
witness. 


The Court. Ask the questions, Mr. Mullen, and do not ajrgue 
with the witness. 

By Mr. Mullen : 

Q. When you went to Baltimore, you were brought there 
by Detective Thompson, were you not? 

A. I believe that is his name. 

Q. He sits right here [indicating]. 

A. That is right. 

Q. And you were brought to a so-called line-up, were you 
not? 

A. Yes. 

Q. And before you were brought to that line-up were]you 
not shown a picture of Jimmy Curtis, who sits here [indicat¬ 
ing]? 

A. I was. 

Q. And then you went into the line-up? 

A. That is right. 

Q. And you saw the men in the line-up, didn't you? 

A. Yes. 

Q. And you knew that Curtis was not the man that ]jield 
you up? You knew then that he was not the man, didn’t yjou? 

A. I don’t remember whether I definitely stated he was not, 
but I don’t believe he was. 

Q. Didn’t you tell Detective Thompson, after he had shown 
you the picture of Curtis and you came out, “Well, ^es; 
46 this picture you showed me is the picture of the man in 
there, but that is not the picture of the man who held 
me up.” Didn’t you say that? 

A. I said that I recognized the man in the line-up, Cuitis, 
from the picture I had been shown, but not from the crime. 

Mr. Mullen. Your witness. 

CROSS-EXAMINATION 

By Mr. Jackson: 

Q. After the robbery that night were you not in the store 
for some few moments later? 

A. Yes; I was in the store for probably two and a b[alf 
hours. 
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Q. Did not the officers come right promptly after the report 
had been made? 

A. Yes; they did. 

Q. And, of course, they took your name and address? 

A. That is right. 

Q. And was it upon that occasion that either Mr. Tolson 
or Mr. Thompson—perhaps one of the officers, anyway—had 
a group of pictures and showed them to you and the other 
employees there? Or do you remember that? 

A. Yes; I do remember being shown pictures. 

Q. They showed you a group of pictures at the time; is not 
that correct? 

A. Yes. 

Q. And among those pictures didn’t you or some one of 
the other people there employed—Boyer or Abrams or your¬ 
self or some or all of you—say in effect, “This particular 
47 picture looks like the taller man?” 

A. I can’t answer for anyone else. 

Q. Were you present when one picture was picked out as 
probably being the man? 

A. Yes; I was present and that was suggested as being, per¬ 
haps, the hold-up man, or one of the hold-up men. 

Q. It was among this group of pictures, was it? 

A. Yes. 

Q. And the one that was suggested turned out later to be 
Curtis’ picture? 

A. That is right. 

Q. Approximately on July 9—I don’t expect you to remem¬ 
ber the date, but you might—you signed a statement relating 
to your best knowledge in this case; is not that correct? 

A. I remember it very distinctly. 

Q. You might take a look at that and see if that is the state¬ 
ment, please sir [handing a paper to the witness]. 

The Court. July 9, when? 

Mr. Jackson. 1940, your Honor. 

The Witness. Do you want me to read all of it? 



By Mr. Jackson: 

Q. Just enough to satisfy yourself so that you can say that 
is your statement. I just want to know if you recognize it 
as your statement. 

A. Yes; that is my statement. 

Q. And on the back of the second page—is that your signa¬ 
ture there [indicating] ? 


A. Yes. 

48 Q. With respect to the identification of Mr. Curtis 
here, didn’t you say this—and I will read you thd; last 
paragraph of your statement that you have just identified— 

Several weeks later I visited the Baltimore jail, at 
which time I viewed a line-up of four or five pien. 
At that time a man, later identified to me as James 
Curtis, was in the line-up. At that time wh^n I 
viewed the line-up I felt as though the man I jlater 
learned was James Curtis, who was in the line-up, 
was not the taller of the two men who engaged in 
the hold-up at 87 Florida Avenue, referred to above. 
I cannot say positively whether he was or wa4 not 
the taller of the two men. Deep down in my heart 
I do not believe that it was the man, and I did not 
believe it at the time, but I had to allow myself a 
certain leeway for my own weaknesses, as far as rernem- 
bering is concerned, in my excitement, and therefore 
I did not want to be positive either way. I feel now 
that if I saw the taller of the two men that engaged 
in the robbery that I would recognize him; but until 
such time as I would see that man and positively put 
myself at ease that he was the hold-up man I would 
not say positively that the one known to me as James 
Curtis was not the man. 

i 

Is that your statement? 

A. Yes, sir. 

Q. And that is your statement now? 

A. Yes, sir. 
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Q. In other words, you cannot swear whether Curtis is 
or is not the man? 

A. No; because I am not in the habit of making a 

49 definite assertion unless I am positive of it. 

***** 

52 RECROSS-EXAMINATION 

***** 

52 By the Court: 

Q. Did you testify in the trial of this defendant? 
A. No, your Honor. 

Q. Were you called or summoned to testify? 

A. I was not. 

Mr. Mullen. Thank you for your Honor’s question, which 
reminds me of another one. 

REDIRECT-EXAMINATION 

By Mr. Mullen : 

Q. Since 1937 you have been continuously in the District of 
Columbia?* 

A. Yes. 

Q. And your name has been in the ’phone book, has it 
not? 

A. Yes. 

Mr. Mullen. Thank you, sir. 

By the Court: 

Q. Did you talk at the time of the trial with counsel for 
the Government or for the defendant? 

A. At the time of the trial? 

Q. Or before the trial. 

A. No. After that trip to Baltimore I heard nothing fur¬ 
ther from the case. 

Q. Until when? 

A. Until I met Mr. Mullen. 

Q. And that was about when? 

A. That was last summer. 

Mr. Mullen. In June of this year, if your Honor please. 
The Witness. I had just given it up as something I did 
not expect to hear about. 
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RECROSS EXAMINATION 
JBy Mr. Jackson: 

Q. You told the officers, after you had been in the line¬ 
up, that you could not be positive whether he was or was not 
the man, that you did not think so? 

A. I had the same feeling then as I have now. 

I 

Q. Just as you corroborated by the affidavit that I read 
to you? 

A. Yes. 

Q. And you so advised them? Is not that correct? You 
told them so? 

A. Yes. 

i 

* * * * *1 

Thereupon— 

George Frederick Green 

was called as a witness on behalf of the defendant |and, 

54 being first duly sworn, was examined and testified as 
follows: 

***** 

Q. What is your full name? 

A. George Frederick Green. 

55 Q. You never talked with me in your life? You 
don't know me, do you? 

A. No, sir. 

Q. Do you know this gentleman here? You have tajked 
with him several times—Mr. Jackson? 

A. Yes, sir. 

Q. And you came down here unattended; nobody came \yith 
you at all? 

A. No, sir. 

Q. You came by yourself? 

A. Yes, sir. 

Q. You live at 52 Quincy Place Northwest? 

A. Yes. 

Q. And in 1937 you lived there? 

A. Yes, sir. 


I 
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Q. Do you remember when the store was robbed in Janu¬ 
ary, about three and a half years ago? 

A. Yes, sir. 

Q. You remember that well, don’t you? 

A. Yes. 

Q. Were you held up? 

A. So far, they didn’t get nothing from me, but I heard 
them say it was a hold-up, and get back in the corner there; 
that is all. 

***** 

56 Q. What were you doing that night when it was 
robbed? 

A. I went in there to read the Bulletin. 

Q. Were you reading the Bulletin when the robbers came 
in, when the hold-up men came in? 

A. Yes, sir. 

Q. Did they hold you up? 

A. No. I heard them say it was a hold-up, and go back in 
the corner. They didn’t get nothing from me. 

Q. But you were there when the officers arrived? 

The Court. He said he was there. Let us get on to what 
happened. 

By Mr. Mullen : 

Q. You were there when the officers arrived, too, were you 
not? 

A. Yes. sir. 

Q. The store is well lighted, is it? 

A. Yes. 

Q. Good lighting? 

A. Yes. 

Q. There is nothing wrong with your eyes, is there? 

A. No, sir. 

Q. Did you see the men that robbed the store? You saw 
them, didn’t you? 

57 A. No. sir; I couldn’t get a good look at them. 

Q. They were in there quite a while, were they not? 
A. They told me to get back there in the corner, and then 
they went out after that. The officers came after they went 
out. 
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Q. The officers came after they went out? 

A. Yes. 

Q. And you told the officers what you had seen? 

A. Yes. 

Q. And they took your name? 

A. Yes. 

Q. And your address? 

A. Yes. 

Q. But you were not at the trial? This is the first tim^ you 
have appeared in connection with this? You have never testi¬ 
fied before? 

A. No, sir. 

Q. Would you know either of those men if you saw them? 

A. No, sir. 

Q. Were they white or colored men? 

A. White. 

Q. Were they tall or short men? 

A. One was a tall man, but I couldn’t see him good. He 
had a gun down on the side and said, “This is a hold-up. j Get 
in the corner,” or something like that. 

Q. Your memory is pretty good, is it not? 

A. Yes. 

Q. How about the other man? Was he a tall or short man, 
the second man? 

58 A. I didn’t see him, the second man. 

Q. You did see the tall man, though, didn’t you!? 

A. Yes, sir. 

Q. Do you think you would recognize the tall man if!you 
saw him? 

A. No, sir; I don’t think I would. 

Q. You don’t think you could? 

A. No, sir. 

Q. If you thought back do you think it would help you as to 
whether or not you would recognize him if you saw him? 

A. No. 

Q. Don’t you kind of pride yourself on your memory? 

A. I didn’t get to see him good. 


! 
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Mr. Mullen. I guess there is no use pursuing this any fur¬ 
ther, your Honor. 

***** 

58 Thereupon— 

Blanche P. Greene 

was called as a witness on behalf of the defendant and, being 
first duly sworn, was examined and testified as follows: 

DIRECT EXAMINATION 

By Mr. Mullen : 

Q. Your name is Blanche P. Greene and you live at 1810 
Rosedale Street Northeast? 

A. Yes. 

***** 

59 Q. You were an eyewitness to a robbery that oc¬ 
curred on the night of January 6, 1937, at 87 Florida 

Avenue Northwest? 

A. Yes, sir. 

Q. You were personally present, were you? 

A. Yes. 

Q. Were you ever called as a witness in any trial after that 
night? 

A. No, sir. 

Q. And you have been in the city continuously; is that 
correct? 

A. Yes. 

Q. You live out there with your mother? 

A. Yes, sir. 

Q. How old are you, by the way? 

A. How old am I? 

Q. Yes. 

A. Twenty-six. 

Q. Was there any old lady in the store that night? 

A. There was. 

Q. There was one old lady? 

A. That is right. 



33 

I 

Q. What were you doing there? Do you recall with any 
degree of distinctness what you were particularly doing 1 when 
the robbers entered the store that night? 

A. They were there when I got there. 

Q. What were they doing? 

A. I don't know just what they were doing. 

60 Q. Did you see them in the process of committing 
the hold-up? Did they have guns on them? j 
A. I walked into the drug store. When I walked oyer, a 
short man- 

The Court. Speak a little louder. 

The Witness. There was a short man when I walked in the 
drugstore, and he put a gun in my side and told me to jgo to 
the back of the store. ! 

By Mr. Mullen : 

Q. There was another man, was there not? 

A. I didn't see him. 

Q. You did not see a tall man? 

A. No, sir. ! 

* * * * *i 

i 

60 Q. Did you see the short man go out of the store? 
Did you remain until the short man, who had the igun, 

left the store? 

A. I stayed there until the officers arrived. 

Q. You then saw the short man leave the store, did you 
not? 

A. I didn’t see him leave the store. I had my back toj the 
door. ! 

Q. You turned your back on him because he had a 
gun? j 

61 A. No; I didn’t do that. He had the gun in my side; 

he was beside me. j 

Q. You did not see any other man? 

A. No, sir. 

Q. Do you recall my showing you a photograph? 

A. Yes, sir. j 

Q. And you said you could recognize those men? 

A. I said I could not. ! 
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Q. Didn’t you say there were two there? 

A. I told you, one man. 

Q. Didn’t you say a tall man and a short man? 

A. I didn’t tell you that. 

Q. Come down here, please. 

(The witness left the stand and stood near the defendant.) 

Of course you realize why you are here, I take it- 

The Court. Go ahead and ask the witness the questions. 
By Mr. Mullen. 

Q. Will you look at this man carefully (indicating the de¬ 
fendant) ? Have you ever seen that man before? 

A. No, sir. 

Q. You are sure you did not see him in that drug store? 
A. I saw one man. I didn’t see one his height. The one 

I saw was about my height. 

***** 

61 Mr. Mullen. I have no other witnesses, your Honor. 

62 Those are the three witnesses who did not testify 
and who were available. One lived at 1810 Rosedale 

on January 6, 1937, and still resides there and has lived there 
continuously. The other lives at 52 Quincy Place and lived 
there on January 6, 1937, and still lives there. I have no 

other witnesses. I think the record speaks for itself. 

***** 


62 Jesse G. Abrams 

was called as a witness on behalf of the United States, and 
being first duly sworn, was examined and testified as follows: 

DIRECT EXAMINATION 


***** 

63 Q. And on that evening [January 6, 1937] were you 
present when the store was held up? 

A. I was. 

Q. Before I go any further, was Mr. Reiskin there during 
that period—the owner of the store—while it was held up, or 
immediately after? 

A. No; he -was not. 


Q. He was not there immediately before it was heid up, 
was he? 

A. No, sir. 

Q. Did there come a time when you identified a mai who 
had participated as one of the hold-up men in that case? 

A. Yes. 

Q. And whom did you identify? 

A. I identified that man right there [indicating]. 

Q. Who is that man? 

A. Mr. Curtis. 

Q. Do you identify him today as being one of the two hien? 
A. I do. 

Q. Are you absolutely positive that he was the man? 

A. I am. 

Q. And you have so testified a number of times; is 
64 that correct? 

A. I did. | 

Q. Have you always been absolutely positive that he was 
one of the men? 

A. Yes; I have. 

****•«} 

75 James J. Laughlin j 

i 

was called as a witness on behalf of the United States j and, 

being first duly sworn, was examined and testified as follpws: 

I 

DIRECT EXAMINATION 

j 

By Mr. Jackson: 

Q. You are Mr. James J. Laughlin, member of the b^r of 
the District of Columbia? 

A. Yes. 

Q. And upon the so-called second trial of Mr. Curtis Ijiere, 

on approximately January IS or 19, I believe, in 1938- { 

A. 1939, Mr. Jackson. It will be two years this January. 

Q. (Continuing)—you represented him, did you not? 

A. I did. 

Q. And as a part of your work you had occasion to 

76 summons and to interview the witnesses that you got 
at government expense from Baltimore, did you not? 
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A. I did. 

Q. And are you able to say, either from memory or from re¬ 
freshing your recollection from these papers here [indicating], 
who those people were that you talked to and what the net 
result was after you had interviewed them? 

A. I can say this, that—suppose I explain a little history of 
the case, if that is in order. 

Q. All right. 

I would like the record to show that he is not speaking from 
notes or anything, and that he did not look at the papers I 
handed to him. 

A. Mr. Curtis sent for me in the summer of 1938, I would 
say, the month of July or August—he was then in the District 
Jail—and asked me if I would represent him. I found out that 
Mr. O’Connell had represented him at the first trial, and I 
communicated with Mr. O’Connell and asked him if he had any 
objection if I came into the case. He said, none whatever. I 
talked with him and I arranged for the trial. It is quite vivid 
in my memomy because the order summoning witnesses for 
the defense at the expense of the United States was the first 
order signed by Judge Laws when he came on the bench. That 
was the first order he signed. 

77 Mr. Curtis told me that there would be certain wit¬ 
nesses in Baltimore who could prove that he was some¬ 
where else on the night in question. 

I think there were four or five in number. One I think was 
Dr. O’Brien, and there was a Miss Archer. I think there were 
one or two others—also a taxi driver. 

I prepared a summons in accordance with the D. C. Code 
whereby the defendant has that right, to certify to the Court 
under oath that for lack of funds and to bring these witnesses 
here at its own expense. 

That affidavit was filed. Mr. Jackson interposed no objec¬ 
tion. Judge Laws signed the order, and the witnesses were 
summoned, and we had planned for a trial in September. We 
set a date. 

***** 

78 There were two or three continuances during the fall. 
None of the continuances were requested by the Govern- 
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ment. They were requested by myself or Mr. Curtis because 
at that time I was engaged in the South on one or two c&ses, 
and then, of course, preparing this research for Judge l|aws 
took quite some time. 

We finally arranged for trial in December. Witnessed on 
both sides were present, and on that morning Curtis said he 
did not want to go to trial, that he wanted a continuance. iMr. 
Jackson pointed out to Judge Laws that these witnesses were 
here. Judge Laws granted the continuance. 

The case came on for trial in December. Those witnejsses 
who had been subpoenaed from Baltimore at my request were 
here. 

I talked to them and they told me that their testimony w<j>uld 
be very unfavorable to Curtis, and then, acting on what 
79 I thought was best for my client, I told them to go tfack 
to Baltimore because I was afraid, maybe, if they sta!yed 
here the Government would use them and they would] be 
unfavorable to the defendant. 

They thereafter left. When they left it was at my request 
because I thought I was acting in the best interests of the de¬ 
fendant. 

Thereafter the trial went on. and there were a number of 
points that came up in the trial. I can say the police incidental 
was subpoenaed by me. Further, before the trial came <jn I 
conferred many times with Curtis and we agreed on what wit¬ 
nesses would be helpful to me, and every witness called to my 
attention that I thought would be helpful was summoned 
by me. 

I prepared the case with a great deal of care, and I thought 
I had it in excellent shape. I do not say that boastingly, 
but I think I had the case in good shape. 

The case went on. The police incidental was here. 
Whether it was actually received in evidence, I don’t kn^w. 
If it was received in evidence at my request I did it becaiuse 
I thought it was helpful to the defendant. If I objected I 
thought the contents of that incidental would not be in the 
best interests of the defendant. 
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79 * * * I don’t think any defendant in any crimi¬ 

nal court in the United States ever got such a fair 
and painstaking trial as Curtis got at the hands of Judge 
Laws. 

***** 

50 Furthermore, I insisted and I asked repeatedly that 
the defendant take the stand and submit himself to 

examination. 

He protested vigorously and said that he did not under any 
circumstances want to take the stand. 

Furthermore, we were confronted with this serious diffi¬ 
culty, which made our task before the jury so difficult, that 
Curtis was guilty of flight, and he was brought back, having 
jumped bond. That is admissible in criminal law\ 

* * * * * 

51 After the conviction, your Honor, there was a motion 
for a new trial filed by me, and I think a copy of it 

was served on the United States Attorney. 

I argued that, and it was overruled and denied. Curtis 
was sentenced. 

At that time Curtis and I came to the parting of the ways. 
I don’t know what caused it. He wrote me a letter and said 
he no longer wanted my services. 

I do not have such a letter in my files but I do recall tell¬ 
ing Judge Laws that I had done everything I could, and if 
Curtis wanted to go further and note an appeal, I would do 
so. and he said, “If he does not want you further in the case, 
that is all right, and if it is necessary,” he would appoint an 
attorney to prosecute an appeal in the Court of Appeals if 
Curtis wanted one. 

By Mr. Jackson: 

Q. With reference to the police incidental referred to, I show 
you a piece of paper and ask you if that seems to be an accu¬ 
rate copy of the thing you summoned [handing a paper to the 
witness]. 

A. Yes. 

Q. Did you read it at the time? 

A. That is it. 

Q. That is it? 

A. Yes. 
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Q. Did it have those addresses and names at the bottom of 
it that were in the police incidental book? 

A. Yes. 

Q. This is the incidental or the copy that you were! inter¬ 
ested in? 

A. Yes. 

Q. You had that at the trial? 

A. Yes. 

Q. The incidental was subpoenaed? 

A. Yes. 

I 

Q. For the defendant? 

A. Yes. 

* * * * * 

S3 (Copy of police incidental was marked United ^tates 
Exhibit 1, received in evidence, and is as follows:)! 

Police Incidental 

HOLD-UP AND GRAND LARCENY 

Nathan Reiskin, Prop, of Drue; Store 87 Fla| Ave. 
NW., reports about 7:50 today 2 W. men # 1, 2$ to 30 
years, 5 ft. 10 in., 160 to 175 lbs., sharp features,| dark, 
gray overcoat, light-brown hat, small moustache, mixed 
red scarf held a nickel-plated revolver; # 2 is |30 to 
35 years, 5 ft. 4 in., 150 lbs., stout build, dark-grayj over¬ 
coat, dark hat, dark complexion, held a dark revolver 
with a pearl handle, held up above drug store and took 
about 880.00 from cash register. 

Jesse Abrams, 1913 Eye St. NW., phone Me. 1 8312, 
a clerk in above store was robbed of a black billfold 
containing $10.00 in bills and .50 in change, permit & 
registration card and a Waltham wrist watch, Val.Jl5.00. 

Vincent Curley, 54 M St. NW., Apt. # 205 ilso a 
clerk in above store was robbed of a black billfold con¬ 
taining $2.00. 

84 James Bowyer, 30 O St. NW., a customer in 
above store was robber at $1.00. 

Witnesses—Blanche Greene, 1S10 Rosedale Stj. NE. 

George F. Green, 52 Quincy PI. NjW. 

J. F. Ehlman & T. C. Lewis (jVIade 
Reiskin). 
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84 Q. [By Court.] Before he [Mr. Mullen] inquires, 
I would like to know this: I notice that this police 

incidental, which was referred to, contains the names of cer¬ 
tain persons, including Mr. Curley. 

Mr. Jackson. He is on there; yes, sir. 

The Court. And also the names of Blanche Greene and 
George Green. 

By the Court [of the witness Laughlin]. 

Q. Was there any effort made by the defense to secure the 
attendance of those witnesses? 

A. Well, your Honor, Blanche Greene, if I am cor¬ 
rect— 

85 There was a Mrs. Greene in Baltimore, I think was 
her name. I would say I can’t answer your Honor 

specifically. That is almost two years ago. I would testify 
I knew of those names. I talked them over with Curtis. 

If I did not summon them it was because I did not think 
it would be helpful to Curtis. 

By Mr. Jackson: 

Q. Isn’t it true, Mr. Laughlin, that their absence was com¬ 
mented upon adversely in the argument to the jury? 

A. Yes. I did refresh my recollection of what I said in 
the argument to the jury and I did comment on it. 

Q. Advantage of it was taken by the defendant that these 
people listed as Government witnesses were not there? 

A. Yes; and there is quite a bit of space devoted to it 
in the argument. 

By the Court: 

Q. You mean the argument made to the jury that because 
they were not produced by the Government that they could 
infer that their testimony would be unfavorable to the Gov¬ 
ernment’s contention? 

A. Yes. 

CROSS-EXAMINATION 

***** 

S8 A. Yes. She [Curtis’ girl friend in Baltimore] was 
over here one time, I think, and she said, “If you will 
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arrange to come to Baltimore, we will interview one or tw|o or 
three of these witnesses.” 

I went to Baltimore on a certain afternoon and told herje to 
meet me in the Federal Building, and we went to see thr^e or 
four witnesses. 

I recall specifically we talked to one. I was far from satis¬ 
fied with what he told me, but after—the other two for some 
reason were out of the city or they were not talked to bjf me 
on that occasion. 

Q. Didn’t she give you the names and addresses of five per¬ 
sons, five witnesses that you said you were going to sumhion 
at the expense of the Government: Chris, Archer, Johnnie, Dr. 
O’Brien? 

A. Dr. O’Brien’s name is familiar. Miss Archer? 

Mr. Jackson. Ruth Archer. 

By Mr. Mullen : 

Q. Do you know her? 

A. The name, yes, sir. 

Q. Also Marian? 

A. Marian Green? This is his sister. She said unde|r no 
circumstances would she come. 

Q. Dr. O’Brien you saw likewise? 

A. He came and he said, “If you put me on I will murder 
him,” or some such expression. 

Q. Do you recall when that was? Do you recall when he 
told you if you called him he would murder him? 

89 A. That was in this courtroom—in the hall. He j told 
me he could not say he saw Curtis on this night, j 

Q. Didn’t you on the 20th of December 1938, file an affidavit 
in forma pauperis for the summoning of certain witnessed? 

A. We filed one in September. I think that same affidavit 
carried over. We filed one in September, and we may lliave 
renewed that later. 

***** 

92 Thereupon 

James Bowyer 

I 

was called as a witness for and on behalf of the United 
States, and, having been first duly sworn, was examined!and 
testified as follows: 
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DIRECT EXAMINATION 

* * •* * 

92 Q. Directing your attention to January 6, 1937, were 
you at some drugstore with Mr. Abrams, at Reiskin’s, 

87 Florida Avenue? 

A. Yes. 

Q. You were there when a hold-up occurred? 

A. Yes. 

Q. Did there come a time when you identified any 

93 one of the men who participated in the hold-up? 

A. Yes. 

Q. Was money actually taken from you by that man? 

A. The other fellow. 

Q. Did that particular man you identified threaten you with 
a gun at any time or hold a gun on you? 

A. Yes. 

Q. Who is that man? 

A. The defendant sitting there [indicating]? 

Q. The one you know as James Curtis? 

A. Yes. 

Q. Are you absolutely positive that he was one of the 
two men that threatened you with a gun that night? 

A. Yes. 

Q. Was the drugstore well lighted? 

A. It was well lighted. 

Q. Both inside, in the windows, and under the showcases? 
A. Yes. 

Q. Have you always been positive of your identification of 
Curtis? 

A. I have. 

Q. I will ask you, Are you positive now? 

A. Yes. 

Q. Were you positive that night after this happened when 
some police officers or officer brought some pictures, which was 
right after the incident occurred? 

A. Yes. 

Q. And they asked you to look at the pictures and see if 
you recognized among those pictures anyone that looked like 
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any one of the men? 

A. Yes. 

Q. Did you at that time select any picture that lcjoked 
like some one or more of the men? 

A. I did. 

Q. Among those pictures that you saw at that time, imme¬ 
diately after the hold-up occurred, whose picture did you! pick 
out? 

A. I picked out James Curtis’s picture, but I did not ljmow 
the name at the time I picked out his picture. 

At the time there were several or more pictures they laid 
on the counter. 

Q. They showed you several pictures? 

A. Yes. 

**#**! 

Exhibit No. 2 (Tr. 86) 

I 

Transcript of Proceedings at Criminal Trial No. 5031/7 

2* IN THE DISTRICT COURT OF THE UNITED 
STATES FOR THE DISTRICT OF COLUMBIA 


Criminal No. 59347 —Robbery 


UNITED STATES V . JAMES CURTIS 


i 


Washington, D. C., Tuesday, January 17,19^9. 
The above-entitled cause came on for trial before f[sso- 
ciate Justice Bolitha J. Laws and a jury, in Criminal Division 
No. 3, at 10:20 o’clock a. m. 

* * * * * j 

3 Jesse G. Abrams was called as a witness for an<ji on 

behalf of the United States and, having been first duly 
sworn, was examined and testified as follows: 

* * * * # j 

Q. What is your full name? 

A. Jesse G. Abrams. 


* Note. —Page references are to the particular pages ini the 
exhibit. 
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Q. Where are you employed? 

A. 87 Florida Avenue, Northwest. 

Q. What is the nature of your employment? 

A. I am a pharmacist in charge of a store. 

***** 

Q. Who is the owner of the store? 

A. Nathan Reiskin. 

Q. Is he your employer? 

A. He is. 

Q. You were so engaged, then, during the month of Janu¬ 
ary, 1937, were you not? 

A. I was. 

Q. Do you know the defendant, James Curtis, in this case, 
when you see him? 

A. I do. 

4 Q. Will you tell us whether you see him here today; 

if you do, where he is? 

A. Right there. 

Q. At the end of the table? 

A. Yes. 

Q. Now, directing your attention to January 6, 1937, were 
you on duty in the drugstore? 

A. I was. 

Q. And at that time did you have occasion to see this de¬ 
fendant, James Curtis? 

A. I did. 

Q. About what time of the evening was that, if you re¬ 
member? 

A. It was about 7: 30. 

Q. Around 7: 30? 

A. Yes. 

Q. Tell us what you saw this defendant doing and what you 
heard him say, and what happened at that time. 

A. Well, the evening in question I was on duty in the drug¬ 
store at 87 Florida Avenue; I was standing behind- 

By the Court: 

Q. Is that Florida Avenue, Northeast or Northwest? 

A. Northwest. 
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Q. In Washington, D. C.? 

A. That is right. And I was behind the liquor countjer; I 
looked up and I saw this man at the end of the counteii and 

i 

he was putting his foot over the counter, and he had a gun in 
his hand. 

At the time there was a clerk in the store with m^ and 

5 the clerk put his hands up. The defendant told: him 
to put his hands down, and he made myself and the 

clerk go toward the rear of the store. 

In the meantime I noticed there was another man came in 
with him, who went behind the counter from the other side of 
the store, and this Mr. Curtis made us stay in the back of the 
store and he made us face toward the wall, and while h^ did 
that he went through my pockets and extracted my purse and 
some change that I had; then he went through the pockets of 
the clerk. After that he made me come out from the rear of 
the store and go down behind the liquor counter again and i>pen 
up the cash register for him. 

In the meantime he told me not to try any funny stuff. I 
told him to go ahead and take it. 

So, I opened the cash register for him and he took all| the 
money, bills and change, that was in the register, and made 
me march back again in front of him to the rear of the store 
again. 

A couple of other customers had come in, in the meantime, 
and the other party that was with him made them go pinto 
the rear of the store. 

After he had taken me back to the rear of the store agjain, 
the other party that was with him left the store, and he [just 
stood there—I was standing right next to him, and I tocj»k a 
very good look at him, and I stayed there right next to him. 

There was a telephone there, and while I was out in j the 
front of the store with him the other party that was with 
him had pulled the wire that connected the telephone, pujlled 
the wire directly away from it. While he was stajnd- 

6 ing there with me he -went to see if the wire was con¬ 
nected to the telephone, too. 

Q. When you say “he” you are speaking of this defendant, 
Curtis? 


I 
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A. Yes; Curtis went to see if the wire was connected to 
the telephone also. 

After that he made us all turn around and face to the wall 
again and he told us not to move for five minutes. After that 
he left the store. 

Immediately after he left the store I called the police and 
they came down within three or four minutes. 

Q. How much money of yours did he get? 

A. Well, he got—I had $10 in bills and some change. 

***** 

Q. How much money did he get out of that cash register 
you say he made you open? 

A. I don’t remember the exact amount, but it was between 
ninety and one hundred dollars. 

Q. Whose money was that? 

A. That money belonged to Nathan Reiskin, the owner of 
the store. 

Q. This clerk who was there with you, was that man named 
Curley? 

A. Yes. 

Q. Do you know where Curley is now? 

A. I don’t know where Curley is now; he only 

7 worked there a very short time. 

***** 

Q. How good were the lights in there while this was going on? 

A. Well, the store is very well lighted; we have four big 150- 
watt lights enclosed in large circular globes; there is also a 
light in the rear of the store but that wasn’t on at the time, but 
the lights in the store reflect very well into the rear of the store. 

Q. Now, when you say “rear” you mean some sort 

8 of prescription department or something like that? 

A. Well, yes; the prescription department. 

Q. Is that what you mean when you say “rear”? It is 
a sort of little alcove in the back of the main room? 

A. Well, the store is triangular in shape and what I am talk¬ 
ing about, the prescription department is just a small place to¬ 
ward the rear of the triangle. 

Q. And the counters are also flooded with light, isn’t that 
correct, to show the counters inside the store? 




A. Yes; they are. 

Q. Which add to the light? 

A. Yes, sir. 

Q. Did Mr. Curtis have any mask or anything on h[is face 
when he came in? 

A. There was no cover on his face at all. 

Q. Were you able to get a good look at him during the time? 
A. I got a very good look at him. 

Q. Approximately how long was he in there, would yoti say? 
A. He was in the store for about four or five minutes.) 

Q. Are you positive that Mr. Curtis here is the ma}i that 
held you up and did the things you said? 

A. I am positive that he is the man. 

****!« 

CROSS EXAMINATION 

I 

# # * * j# 

l 

33 Q. Do you recall a conversation with an officer in 
Baltimore named Feehley? 

A. No; I don’t. 

Q. Do you recall having a conversation with some police 
officers in the City Jail in Baltimore in January 1937? I 
A. No. 

Q. Tell us, then, did there come a time when you went to 
the Baltimore City Jail? 

A. Yes. " 

34 Mr. Jackson. Wait a minute. When are you tailking 
about? 

Mr. Laughlin. I asked him, Did there come a time? Now, 
I am going to let him answer. 

****«[ 

36 The time is in January 1937, the same month? 

A. It was the end of January. 

Q. In the Baltimore City Jail? 

A. That is right. 

Q. You had a certain conversation with police officers in 
Baltimore; is that right? 

Mr. Jackson. About this case? ! 
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The Witness. I don’t remember definitely any conversation 
with any police officers in Baltimore. The only thing- 

By Mr. Laughlin: 

Q. (Interposing). You went to the Baltimore City Jail in 
January 1937? 

A. That is right. 

Q. For what purpose did you go there? 

A. To see if I could identify anyone connected with the 
robbery. 

Q. At whose suggestion did you go? 

A. Why, Detective Sergeant Thompson told me they had a 

man who they believed robbed the store. 

***** 

37 Q. You drove to Baltimore? 

A. Yes. 

Q. When you got to Baltimore you went to the City Jail? 
A. That is right. 

Q. Were there any Baltimore officers there at the time 
when you got to the jail? 

A. I believe there was another officer. 

Q. I mean, of course, in connection with this case and not 
in connection with anything else. 

A. First we went down to the police headquarters, down 
there where Detective Sergeant Thompson was supposed to 
meet a Baltimore police officer to go over to the Baltimore 
City Jail. He met this officer and this officer—I don’t 

38 know what his name is—but this officer went over to 
the Baltimore City Jail with us. Well, they were sit¬ 
ting up in front of the car. I don’t know what they were 
saying. I was in the rear of the car. When we went into 
the Baltimore City Jail they told us to wait in the room and 
then they took me to a very large room in which they had 
several men lined up, and I picked Curtis from this line-up, 
as the man who had committed the robbery. 

Q. Had anything been said to you by any of the officers be¬ 
fore you did that? 

A. Not just prior; not that I know. 

Q. How many men were in line with Curtis? 

A. Oh, there were about between six and eight men. 
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By the Court: 

Q. Had it been some time prior to that that you had identi¬ 
fied a photograph of him? 

A. No; I never, at any time, identified any photograph |of 
him. 

Q. You never did? 

A. No; they did show me a photograph of him and I saiid 
it looks like the man, but I would not say positive unless I 
saw him in person. 

By Mr. Laughlin: 

Q. Did you ever tell the police that you identified anyone 
else? 

A. What was that question? 

Q. Did you ever tell the police that you identified anyope 
else as committing this robbery at any time? 

A. No. 

39 Q. When it came to identify Mr. Curtis in Balti¬ 
more, you say there were several men lined up; is that 
correct? 

A. That is right. 

Q. Will you just tell us about how many there were? 

A. Six, eight, or ten. 

Mr. Jackson. He said six or eight. 

The Witness. Six or eight. 

By Mr. Laughlin: 

Q. Who else was present, which officers were present whbn 
you picked out Mr. Curtis? 

A. The officers, as far as I remember, the officers were jin 
the other room. It was only the members of the Baltimore 
police force that were in this large room. 

Q. Does the room have a screen around it? 

A. Well, it does not have a screen around it but it had 
a row of bars all the way across from one end to the other. 

Q. Do you know where Mr. Tolson and Mr. Thompson 
were? Could they see these men that were lined up? 

A. As soon as you walked into the room to your left wps 
a sort of cubicle and it was divided into two parts, and ojie 
side the business, and the other side for whoever called to 
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see them or talk to them. As soon as we walked in to your 
left and to your right was this row of iron bars stretched from 
one end of the room to the other. In front of that row the 
men were lined up. 

Q. Before you picked out Mr. Curtis do you recall whether 
you had talked to any of these officers about Mr. Curtis? 

A. No. 

Q. Did anyone say to you wffiat position in the line was a 
man named Curtis? 

40 A. No, no. 

41 * * * * * 

James Bowyer was called as a witness for and on 
behalf of the United States and, having been first duly sworn, 
was examined and testified as follows: 

DIRECT EXAMINATION 

***** 

42 Q. Do you know the defendant, James Curtis, in this 
case, when you see him? 

A. I do. 

Q. Do you see him here today? 

A. I do. 

Q. Will you indicate where he is? 

A. Right there. 

Q. At the end of the table? 

A. Right there at the end of the table. 

Q. Directing your attention to January 6, 1937, did you 
have occasion to see Jesse Abrams at his drugstore? 

A. I did. 

Q. About what time of the evening was that, if you remem¬ 
ber? 

A. It was between the hours of seven and eight. 

Q. Did anything unusual happen at that time? 

A. It did. 

Q. Tell us what happened, what you did and what you saw 
happen. 

A. Between the hours of seven and eight I entered the 

43 drugstore at First and Florida Avenue; it is a drugstore 
and liquor store combined. After entering the drug- 



store and liquor store combined, I completely shut the door 
behind me, and after shutting the door behind me, why, a short, 
stout, stocky built white man stepped out, from where I do jiiot 
know, with a revolver, and stuck it in my right side, and said, 
“This is a stick-up,” and I then glanced him in the face arjd I 
threw my hands up. 

He said, “Put your hands down. Come on, get around 
there.” And in jerking me by my right arm, I had two hjalf- 
dollars, silver dollars, in my right coat pocket, and they jingled, 
and this little, short, stout man put his hand down in my cjoat 
pocket and took that away from me; then commanded;me 
to get behind the counter at the point of the revolver. He tjien 
commanded me to get behind the counter, which I did at |the 
point of the revolver, pushing me behind in the prescription 
department. 

I then saw the defendant, James Curtis, standing right at 
this door, which is a swing door between the business and 
prescription department, I then saw James Curtis standing 
there with a revolver. This short man turned me over to ivir. 
Curtis. He then directed me to get around there, which is a 
little alcove like in the prescription department. 

Well, I stood there, and the light of the drug store, it Was 
well lighted enough to identify anyone. 

And after him holding me there for about three or fjour 
minutes the other short, stout bandit who was operating in jthe 
front part of the store at the time, he then came and pushed 
the door to and said, “All right,” to the defendant, j 
44 James Curtis then put on his gloves, the little, shbrt, 
stout bandit held the revolver on us, James Curtis put 
on his gloves; then after he put on his gloves he disconnected 
the telephone which was in the prescription department, and 
then he said, “All right, stand still until we get out,” and after 
that- 

By the Court: 

Q. (Interposing). Who said that? 

A. James Curtis, the defendant. 
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He said, “Stand still until we get out,” which we stood still 
until after they got out. 

The Police Department was notified and it wasn’t two or 
three minutes before they responded to this scene. 

By Mr. Jackson : 

Q. Did you get a good look at the defendant, James Curtis? 
A. I did. 

Q. How long were you able to get a look at him? 

A. About three or four minutes. 

Q. Was the light good or bad? 

A. It was well lighted, the store was well lighted. 

Q. Are you absolutely positive that this defendant is the 
man whom you referred to in your statement as James Curtis? 1 
A. I am, positively. 

***** 

45 CROSS-EXAMINATION 

***** 

53 Q. Now, did there come a time in January of that 
year, January 1937, that same month, that you went to 
Baltimore? 

***** 

A. I did. 

Q. With whom did you go? 

A. I went to Baltmore with Detective Thompson, Detective 
Tolson, and another doctor, which I forget his name. 

Mr. Jackson. That is all right. He has nothing to do with 
this. 

The Witness. Well, I went there with him. 

By Mr. Laughlin: 

Q. And you went to the Baltimore jail, is that correct? 

A. I don’t know whether it was the jail or what it was, but 
I know it was a place where I saw the defendant. 

Q. Now, when you saw him were there other men present? 
A. When I saw him? 

Q. Yes. 

A. Who are you referring to? 

The Court. Mr. Curtis. 



By Mr. Laughlin: 

Q. When you saw Mr. Curtis, here. 

54 A. When I saw him, yes; he was in the line-up. There 
wasn’t any official or anything there at that time in Jthe 
line-up. 

Q. When was the first time the name “Curtis” had ever been 
mentioned to you? 

A. Well, the first time the name “Curtis” had been mjen- 
tioned to me was after I had picked him out of the line-upj 
Q. That was in Baltimore? 

A. That was in Baltimore. 

Q. The name “Curtis” had never been mentioned to you 
before? 

A. No; I never heard it. 

* * * * * | 

125 EVIDENCE ON BEHALF OF THE DEFENDANT 

Thereupon— 

J. J. Tolson, a witness previously called and sworn, was 
recalled on behalf of the defendant and testified further! as 
follows: 

Mr. Jackson. Mr. Tolson [a Metropolitan Police Depart¬ 
ment detective] is now a witness for the defendant. Is that 
right? 

126 Mr. Laughlin. He has already been sworn. 

Mr. Jackson. And you are making him your witness? 
Mr. Laughlin. That is right. 

***** 

By Mr. Laughlin: 

Q. You are here now as a defense witness and in response 
to a subpoena duces tecum addressed to the Major ajnd 
Superintendent of Police; is not that right? 

A. Yes, sir. 

Q. Have you produced certain records? I ask you firstj if 
you have produced a record of the lookout or the police inci¬ 
dental? 
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A. The police incidental is here. A uniformed officer at 
No. 2 has that, and Lieutenant Cox is here with data in re¬ 
gard to the other information you requested. 

Q. Is this [indicating] Lieutenant Cox? 

A. Yes. 

Mr. Laughlin. I think he possibly should be excused until 
he is called, your Honor. 

The Court. Yes. 

127 Mr. Jackson. I will concede that that book is what¬ 
ever you say it is. 

By Mr. Laughlin: 

Q. Will you take that book and turn, please, to the back 
where a report of this alleged robbery is entered? 

A. Yes. Here it is, right here, starting right here [indi¬ 
cating]. 

Mr. Laughlin. Your Honor, for the purpose of identifica¬ 
tion I have a book titled Volume 82-B North from 12/36 to 
2/20/37, and I want to offer in evidence, your Honor, an entry 
contained in that book. It has been conceded by the Assist¬ 
ant United States Attorney that it is one of the official rec¬ 
ords of the Police Department. 

Mr. Jackson. Do you offer it at this time? 

Mr. Laughlin. Yes. 

Mr. Jackson. I object, your Honor, and will be glad to 
state why, either here or at the bench. 

The Court. Let me see it, first. 

(Volume referred to was handed to the court.) 

On what theory do you think this is admissible? 

Mr. Laughlin. The theory on which it is admissible is 
this. I want to show that there is some variance in the de¬ 
scription mentioned in that. It was apparently given- 

The Court. You mean, the description of the men? 

Mr. Laughlin. Yes. 

The Court. This is given by Reiskin, though. I sustain 
the objection. 

Mr. Laughlin. I note an exception, your Honor. 




* 







160 ARGUMENT TO THE JURY ON BEHALF OF THE DEFENDANT 
* * * # * 

163 Then a^ain you have also the statement from 
Abrams ai d the other man, that there was a man 

named Curley, ana one of them said he is now with the Gov¬ 
ernment. If he is now with the Government it would take 
the Police Department about 15 minutes to locate him, jtist 
about 15 minutes, and why isn’t he produced here? 

His Honor will charge you, and it is the law, that if thire 
is a witness who might be available and could throw light |on 
this transaction and he is not in court, you are warranted a!nd 
justified in taking into consideration the fact that his testi¬ 
mony might be unfavorable. Of course there was no duty |on 
our part. We did not know there was such a man as Curley, 
but there was a duty on the part of the Government, a dijty 
on the part of the Police Department to produce this man, 
to bring him in to the United States Attorney’s offibe, 

164 and have him available here as a witness. Was that 
done? 
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